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1. Indledning

Den 21. marts 2005 afholdte Europa-Parlamentets Retsudvalg et mgde med henblik p& udveksling
af synspunkter om den fadles holdning til direktivforslaget om softwarepatenter (KOM (2002)0092),
som Radet opnaede politisk enighed om pa radsmedet (konkurrenceevne) den 18. maj 2004. Pa mg-
det tilkendegav Europa-Parlamentets ordfarer, Michel Rocard, at der er blevet indledt forhandlinger
mellem det luxembourgske formandskab og Europa-Parlamentet med henblik pa at indga en anden-
behandlingsaftale. Endvidere prassenterede Michel Rocard pa medet sit arbejdsdokument om direk-
tivforslaget indeholdende forslag til andringer af den fadles holdning fra Radsmadet den 18. maj
2004.

2. Palitiske bemaer kninger

Et <>tal i udvalget (...) pdlasgger regeringen at arbejde aktivt for, og gjeblikkeligt at meddele det
luxembourgske formandskab, Europa-Parlamentets formand, Parlamentets ordferer Michel Ro-
card samt Kommissionen, at Danmark klart stetter sigtet (men ikke ngdvendigvis ale enkeltheder)
med Rocards forslag til andringer af den fadles holdning fraradsmedet (konkurrenceevne) den 18.
maj 2004, sdledes som andringerne er formuleret i Rocards arbejdspapir af 13. april 2005 side 4 og
5 (optrykt som bilag 1 i denne beretning) og udmentet i hans aandringsforslag af 29. april 2005.

<>tallet bemagker, at stetten til Rocards aandringsforslag indebagrer, at Danmark i spergsmélene
om, hvad der kan patenteres og hvordan interoperabiliteten skal sikres, har fggende holdning:

Vedr. den negative afgraansning af, hvad der kan patenteres:

¢ At »teknisk« og »teknologisk omrade« defineres praecist i direktivet, sledes at software,
software lagret pa et medie, elektronisk behandling af data og forretningsmetoder ikke kan
patenteres.

Vedr. den positive afgramsning af, hvad der kan patenteres:

« At »teknisk« og »teknologisk omrade« defineres praecist, sdledes at patentering begramnses
til opfindelser, der realiserer ny - og ikke banal - indsigt i, hvordan naturkradter kan an-
vendes industrielt.

Vedr. sikring af interoperabilitet:

« At interoperabilitet ikke m& kunne blokeres eller haammes af patenter. Indgar der dele af
patenteret teknik i udvekslingen af data mellem computersystemer, skal der ikke kunne
rejses krav om patentkraankel se, sa interoperabiliteten indskraankes.

Det betyder konkret, at ministeren meddeler formandskabet at Danmark stetter Rocards princi-
pielle holdning og de aandringsforslag, der sikrer at software pa »baaremedier« som CD'ere og Inter-
nettet ikke kan vaae omfattet af patenter. Derimod skal industrielle, fysiske innovationer, som f.eks.
avancerede vindmaller, hereapparater, hifi-udstyr, pumper og medicinsk apparatur, der bade omfat-




ter software og fysiske apparater, kunne patenteres som en samlet opfindelse. Dvs.: Software er kun
beskyttet i apparater der er daskket af det pagad dende patent. Herved sikres innovative virksomhe-
der der kombinerer opfindelser i fysiske apparater og software, og det sl8s fast at »rene software
programmer ikke skal kunne patenteres, selv.om de afvikles pa en maskine« som fremhaevet af en
raskke virksomheder der har rettet henvendelse til Europaudval gets medlemmer.

Interoperabilitet er vigtig for at sikre konkurrence og forbrugerrettigheder. Det betyder dog ikke at
virksomheder tvinges til at udlevere koder og protokoller. Databehandlingsmetoder, der ikke sgges
patenterede, skal stadig kunne beskyttes som forretningshemmeligheder i henhold til gaddende lov-
divning.

P.u.v.
ELISABETH ARNOLD

formand
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The Council of Ministers has at last adopted a position on the patentability of computer-
implemented inventions, enabling a debate to be held at second reading. Five Member States have
voted, pointing out in writing that they were voting to unblock the procedure but wanted the text
changed by Parliament. So our disagreement in the first round has been heeded.

Thisdirectiveis essential not only for economic reasons (several thousand million euros ayear are
at stake) but also for political or philosophical reasons: the issue is the dissemination of knowledge
and ideas in society.

It isashort text but deals with an extremely complex subject. During the two years in which it has
been discussed, there have been clear signs that in the difficulty of finding consensual solutions,
disagreement on definitions and misunderstandings loom much larger than disagreements on the
substance.

| have commissioned a precise and detailed analysis of the subject. It islengthy. At the time of writ-
ing thisletter, | am not sureif | can have it translated into English. But | hopeto giveittoal in
French and English.

However, for the debate without the text in Brussels on 21 April, and before officially tabling my
proposed amendments, | prefer to suggest that we reflect together on the problem facing us and on
the best approach for dealing with the underlying ideas.

For in this short text we in fact only have two serious problems that are likely to encourage conflict
with the Commission and Council: the problem of delimiting what is patentable and what is not,
and interoperability. If Parliament, and ultimately the Council, follow the guidelines that we put to
them, the problem of interoperability will be settled. So we must start by looking at delimitation.
What is the issue? It derives from the contradiction between the legal system and inherited tradition,
on the one hand, and the needs to reward investment and the security of maor industry, underlined
by the recent abuses of patentability in the United States, and to alesser degree the European Patent
Office, on the other.

All our legal systems, especially in the Convention on the European patent signed in Munich in
1973, clearly establish the fact that software is not patentable (|Article 52(2) of the Convention).
There are some 150 000 patents of thistypein United States, without alegal basis, and around 50
000 in the European Patent Office, with an uncertain legal basis and not equally valid in al our na-
tional legal systems.

The phenomenal growth of information technology over the past 20 years has spread throughout our
manufacturing and service industries. Apart from its use for professional purposes, there is now no
consumer durable that does not use integrated software: cars, mobile phones, televisions, video re-
corders, washing machines, lift controls etc.

All of thisis costly to create. It isnormal and desirable that industry should be able to patent the
results of itsinvestment to ensurethat it is rewarded, and protected from counterfeiting and unfair
competition. Regulating the physical processes implemented inside inventionsis avery old prob-
lem: it has taken countless forms, particularly mechanical or pneumatic ones. Devising such regula-
tion, which was itself patentable when it was innovative, was extremely expensive. Replacing them
by software, whose cost of development and production is agood deal |ower, represents an enor-
mous saving. This has encouraged their proliferation. But software is by nature different. It isim-
material.

Software isin fact the combination in an original work of one or more agorithms, that isto say, a
set of mathematical formulae. As Albert Einstein has said, a mathematical formulais not patentable.
It is by nature an idea, like abook, a set of words, or achord in music.



For thousands of years knowledge has been established and disseminated by copying and improve-
ment, that is by free access to ideas. The fact that modern branches of knowledge, at least those that
have some relation to logic or quantification, can be more easily expressed in the form of software
must in no case lead to our relinquishing the principle of free access, which isthe only way of safe-
guarding humanity’s luxuriant ability to constantly create new areas of knowledge.

The compatibility of these two contradictory requirements has long been sought, and that searchis
the purpose of the present directive. Common sense, and the case law in some patent offices, sug-
gest that what is patentable is the invention and not the software that may be necessary to control it.
The reference texts, such asthe case law of the EPO, express this difference by referring to a‘tech-
nical contribution’, and up to that point everyone entirely agrees. To be patentable, an invention
must:

* benew,

* not be self-evident,

» be susceptible of industrial application,
* haveatechnical character.

‘Technical character’ is defined as the ability to provide atechnical solution to atechnical problem,
that isto say to belong to atechnical field and have atechnical effect. But the word ‘technica’ is
not defined, except by ‘the use of technical means' or worse still, by the mere need for *technical
considerations' . This tautology has led to the patenting of everything involved in creating the inven-
tion, whether it is software or not.

In particular, Article 52(2) of the Munich Convention stipulates that software is not patentable ‘as
such’, which has resulted by abuse in the obviously flawed interpretation that there might be a dif-
ference between software as such and software incorporated in an invention or software as inven-
tions, in other words software that is usable and hence patentable.

Thisiswhere we have a duty to innovate, and did innovate at first reading, and where the five or six
Member States who have told the Council they are looking for improvements want us to find a solu-
tion.

Parliament’ s wording at first reading was perhaps rather dry and caused some surprise. But a good
deal of discussion and argument, particularly with representatives from industry, has confirmed that
the path we were exploring was correct.

Software, formulating an idea, is by nature immaterial. The work that it triggers off inside the com-
puter isinternal to the computer and not directly communicable to anyone or anything. For that
work to be communicable and have an effect, a part must start to move, an electrical, radio or light
signal must be produced, data must appear on a screen, or some physical effect must be unleashed.
What is evidently patentable are, firstly, the sensors and, secondly, the effectors that supply the
computer with data processable by the software and that obtain from the data ultimately produced
by the softwarein its language a physical effect constituting the technical solution to the technical
problem posed. The distinction that we are after thus separates the immateria world from the mate-
rial, or rather, from the physical world.

But each of these two words is somewhat inadequate to cover the whole arearequired. ‘Material’
refers too much to matter and not to energy, while ‘physical’ implicitly suggests a palpable quality.

Y our rapporteur’s preference is rather for the following wording, which would find its place in Ar-
ticle 2 of the directive setting out the definitions:



‘Technical field’ means an industrial field of application requiring the use of controllable forces of nature to ob-
tain predictable results in the physical world.

If we agree that even asimple electrical, radio or light signal is composed of energy, this wording
covers every possible way of sensing the immaterial data produced by the computer while the soft-
ware is running to produce an effect perceptible and usable by a machine or human being.

| believe this definition will cover all the real needs of industry, except of course the need identified
by some companies for controlling a chain of patented software programs, each of which depends
on the other, to prohibit access by the competition to activities downstream affecting the industry
and the invention concerned, which clearly we have a duty to prevent.

All the other problems, and hence all the other amendments, are consequent upon thisinitial choice.
| suggest to my colleagues that we should discuss them only after we have reached agreement,
which is the purpose of the debate on the 21st.

To enable the directive to permit the patenting of computer-generated inventions while preventing
the patentability of software programs, it will be necessary to address the following points:

» toclarify the scope of the directive, wherever possible replace the term ‘ computer-implemented
invention’ by ‘computer-generated invention’ or ‘ computer-assisted invention’, which much
more clearly illustrates that the software cannot form part of the technical characteristics of ap-
plications for patents;

» clearly define ‘technical field’ in both positive and negative terms. on the one hand, we must
specify that atechnical field is‘an industrial field of application requiring the use of controlla-
ble forces of nature to obtain predictable resultsin the physical world’, thus limiting the tech-
nology to the physical world; on the other, we need to specify that the processing of the data
should not be regarded as atechnical field within the meaning of patent law, and that innova-
tions in the processing of data do not constitute inventions within the meaning of patent law;

» definein an untautologica way the concepts of ‘technical contribution’ and ‘inventive activity’,
and on the latter specify that only the technical characteristics of inventions can be taken into
account when assessing it;

» describe the form of applicationsin both positive and negative terms, so that, on the one hand,
applications for computer-generated inventions can refer only to technical products or proc-
esses, and on the other that applications for software programs, in themselves or on any support-
ing base, are prohibited;

» tosecureinteroperability, strengthen the confirmation of the rights arising from Articles5 and 6
of Directive 91/250, by ensuring that when use of a patented technology is needed for the sole
purpose of ensuring interoperability between two systems, such use should not be regarded as
infringing a patent.

Following the debate on 21 April my amendments will be finalised and available as soon as poss
ble.

The Council of Ministers has at |ast adopted a position on the patentability of computer-
implemented inventions, enabling a debate to be held at second reading. Five Member States have
voted, pointing out in writing that they were voting to unblock the procedure but wanted the text
changed by Parliament. So our disagreement in the first round has been heeded.

This directive is essential not only for economic reasons (several thousand million euros ayear are
at stake) but also for political or philosophical reasons: the issue is the dissemination of knowledge



and ideas in society.
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